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NOTES
§ 36. CONSTITUTIONALITY
1 If any section, subdivision, or clause of this Act shall be
2 held to be unconstitutional or invalid, such decision shall not
3 affect the validity of the remaining portions of the Act.
§ 37. CITATION OF ACT
1 This Act may be cited as the Family Court Act.
§ 38. TimE OF TAKING EFFECT
1 This Act shall take effect on ............
THE SIX CARRIER MUTUAL AID PACT
On October 20, 1958, six airlines1 signed a one-year agreement to
provide economic aid to any signatory against which a strike was called.
This aid would be granted only if the strike was called to enforce union
demands in excess of or opposed to the recommendations of a Presidential
Emergency Board2 before the procedures of the Railway Labor Act' had
been complied with by the union or for any purpose "otherwise unlaw-
ful." The agreement required parties against which no strike was called
to pay any increase in profits attributable to the strike to the parties suf-
fering the strike. The parties suffering the strike were required to direct
their traffic to the other signatories.4
The Pact was filed with the Civil Aeronautics Board, as was as-
sumed to be required by Section 412 (a) of the Federal Aviation Act of
1. American Airlines, Inc.; Capital Airlines, Inc.; Eastern Air Lines, Inc.; Pan
American World Airways, Inc.; Trans World Airlines, Inc.; and United Air Lines, Inc.
2. Established under the provisions of 44 Stat. 586 (1926), 45 U.S.C. § 160 (1958).
3. 48 Stat. 1185 (1934), 45 U.S.C. §§ 151-188 (1958).
4. Six Carrier Mutual Aid Pact, CAB Order No. E-13899, Appendix A, May 20,
1959. [Hereinafter cited as CAB ORDER No. E-13899.] The agreement also provided
that it would terminate to the extent the Board disapproved it. It stated that it was signed
because the airlines "faced . . . the threat of extreme and unreasonable demands made
by the representatives of . . . their employees . . ." and because "the public interest
and the interest of the parties . . ." demanded that "recommendations of . . . [the]
Presidential Emergency Board . . . be respected. . . " Other reasons have been given,
e.g.: to enable the airlines to aid each other as unions aid their members through strike
funds, N. Y. Times, Jan. 1, 1959, p. 32, col. 1 ; to counteract the unions' favorable balance
of power, ibid.; and to combat the union practice of "whipsawing," Bits. Week, Nov. 8,
1958, p. 25. Cf. Railway Age, Nov. 10, 1958, p. 9: "[T]he airlines revenue-sharing
plan . . . could bring the end to what some see as a union pattern of striking the weak
link-the old divide-and-conquer method."
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1958.2 The Board approved the agreement subject to the conditions that
the traffic-directing clause be deleted, the rights and duties of the parties
under the Railway Labor Act be preserved, the rate-making and regula-
tory powers of the Board not be affected, and reports on changes in pay-
ments made under and the methods of computing payments under the
agreement be submitted to the Board continuously.6
The Board held that the agreement was neither contrary to the pub-
lic interest nor violative of the Railway Labor Act. One member dis-
sented, contending that the pact imposed multi-employer bargaining with-
out employee consent and substituted economic force for the good-faith
bargaining required by the Railway Labor Act.'
5. 72 Stat. 737, 49 U.S.C. §§ 1301-1542 (1958). Section 412 (a) (72 Stat. 770
(1958), 49 U.S.C. § 1382 (a) (1958)) provides:
Every air carrier shall file with the Board a true copy . . . of every con-
tract or agreement . . . affecting air transportation . . . between such air
carrier and any other air carrier . . . for pooling or apportioning earnings,
losses, traffic, service, or equipment, charges, or classifications, or for preserv-
ing and improving safety, economy, and efficiency of operation, or for con-
trolling, regulating, preventing, or otherwise eliminating destructive, oppressive,
or wasteful competition, or for regulating stops, schedules, and character of
service, or for other cooperative working arrangements.
6. CAB ORDER No. E-13899, Order, at 1-3. Approval was given tentatively in Jan-
uary, 1959, N. Y. Times, Jan. 27, 1959, p. 41, col. 2, and formally in May 1959. During
oral arguments before the Board the agreement was supported by the airlines, and op-
posed by the following unions: International Ass'n of Mach., Brotherhood of Ry.
Clerks, Air Line Pilots Ass'n, Air Line Agent's Ass'n, Transport Workers of America,
and Flight Eng'rs Int'l Ass'n. In addition, statements of position were filed by six
supplemental carriers, urging disapproval (All American Airways, Inc.; Air Cargo Ex-
press, Inc.; d/b/a Columbia Airlines; Sourdough Air Transp.; Southern Air Transp.,
Inc.; Standard Airways; and United States Overseas Airlines, Inc.) and by the Louis-
ville Chamber of Commerce, urging approval. The Air Transport Association infor-
mally appealed for approval. N. Y. Times, Dec. 10, 1958, p. 78, col. 6, 7. Several gov-
ernmental agencies replied to inquiries by the Board. The Department of Labor, Na-
tional Labor Relations Board, and National Mediation Board took no position; the De-
partment of Commerce urged approval, and the Department of Justice pointed out sev-
eral items which it felt the Board should consider in making its decision.
7. In October 1959 the agreement was renewed for a second year. Aviation Week,
Nov. 2, 1959, p. 49. A petition for rehearing was denied, with the same member, Menetti,
dissenting. Six Carrier Mutual Aid Pact, Supplemental Opinion and Order on Recon-
sideration, CAB ORDER No. E-14563, Oct. 19, 1959. The pact was in effect during the
holiday strikes of 1958-59, and an estimated $9.5 million was paid to the struck airlines
during these strikes. N. Y. Times, May 21, 1959, p. 62, col. 1. The airlines could not
agree whether American should collect under the agreement from Capital, Eastern, and
United, and the CAB has approved an agreement to arbitrate the question. Six Carrier
Mutual Aid Pact, Order Approzing [Arbitration] Agreenwnt, CAB Order No. E-14693,
Nov. 30, 1959. The unions signed an agreement in September 1959, which a spokesman
stated was an attempt to "combat the mutual aid pact." The spokesman, who was not
a party to the union agreement, also stated that the unions intended to change their con-
tract dates with the carriers so that renewals will fall on the same date for each carrier.
Airlines spokesmen indicated that because such a strike could well be a "national emer-
gency," thus permitting government seizure of the carriers until the strike was settled,
they did not feel the unions would carry out these plans. Aviation Week, Sept. 28, 1959,
p. 47.
NOTES
The Board's approval of the Pact seems questionable in three re-
spects. First, the Board may not have authority to consider such an
agreement, since the Pact is primarily concerned with labor-management
relations, over which the Federal Aviation Act may not give the Board
jurisdiction. Secondly, assuming the Board has authority to consider
such an agreement, the Railway Labor Act may require disapproval, since
the Pact imposes group bargaining on the employees without their con-
sent. Thirdly, if the Railway Labor Act does not require disapproval, the
Board may not have given sufficient consideration to the anti-competitive
implications raised by the agreement.
Did the Board have authority to consider the agreement? Although
the provision for paying over increased profits comes within the letter
of Section 412 (a) of the Federal Aviation Act of 1958, which provides
for "pooling or apportioning earnings [or] losses," nevertheless, an agree-
ment such as the \'lutual Aid Pact may not be within the authority of the
Board to approve or disapprove. Section 412 (a), while general in scope,
is concerned primarily with agreements whose purposes relate to sharing
profits, setting rates, eliminating "destructive, oppressive, or wasteful
competition," and regulating service to the public.' While the agreement
deals with the first of these categories, this is merely incidental to its
primary concern. The agreement encourages group bargaining between
the signatories and their employees; its purpose is to coerce the unions
to accept certain labor contracts. The profit-sharing is merely a means
of promoting these ends.
The Federal Aviation Act does not specify labor-management rela-
tions generally to be within the Board's jurisdiction. Section 401 (k)'
requires the carriers to comply with certain labor legislation." Section
416 (b)"' permits the Board to exempt a carrier from paragraphs (1)
and (2) of Section 401 (k), 2 but only under "unusual circumstances"
or when the carrier's operations are limited, and then only if the enforce-
ment of these paragraphs would be "such an undue burden on such air
carrier as to obstruct its development and prevent it from . . . continuing
operations.. .. " The fact that Congress made carrier labor-management
8. See note 5, supra.
9. 72 Stat. 757 (1958), 49 U.S.C. § 1371 (k) (1958).
10. Paragraphs (1) and (2) of this section require rates of pay, hours, and work-
ing conditions of pilots and co-pilots to comply with a decision of the National Labor
Board, whether within or without the United States, and paragraph (4) requires com-
pliance with the Railway Labor Act. Paragraphs (3) and (5) are inconsequential for
present purposes.
11. 72 Stat. 771 (1958), 49 U.S.C. § 1386 (1958).
12. See note 10, supra.
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relations the concern of the National Mediation Board13 and the fact that
the Federal Aviation Act permits interference with such matters only
under extreme circumstances, would seem to indicate that the CAB has
no jurisdiction to determine the validity of an agreement which is pri-
marily concerned with labor-management relations. The CAB did not
purport to exercise § 416 (b) powers, and the specific preservation of
the rights of the parties under the Railway Labor Act14 may be an indica-
tion that it was aware that its jurisdiction to determine the validity of
the Pact was questionable.
If the CAB has no jurisdiction, there appears to be no agency which
could determine the validity of such an agreement, since the NMB ap-
parently has no such authority.15 The absence of an agency to consider
the Mutual Aid Pact seems inconsistent with the Congressional scheme of
regulation, and probably § 412 covers an agreement primarily concerned
with labor-management relations. The fact that the Board cannot ap-
prove agreements filed under § 412 which violate the Railway Labor Act "
indicates that there may be occasions when it must consider labor-
management relations and interpret and apply the Railway Labor Act.
It would seem to be bound by the interpretations given that act by the
NMB since labor-management relations do not appear to be within the
special competence of the CAB, possibly on a theory analogous to that
concerning the question of a court's competence versus that of a special-
ized agency."
The CAB does consider labor-management relations when it is deter-
mining the ptblic interest. While the Federal Aviation Act does not so
13. Established under the provisions of 48 Stat. 1193 (1934), 45 U.S.C. § 154,
First (1958).
14. CAB ORDER No. E-13899, Order, at 2. This reservation may have the effect
of making the agreement valid for purposes of the Federal Aviation Act, but its per-
formance illegal under the Railway Labor Act. See text accompanying notes 22 and 23,
infra.
15. Thus a doctrine of primary jurisdiction between agencies cannot apply. The
doctrine of primary jurisdiction requires that "in cases raising issues of fact not within
the conventional experience of judges, or cases requiring the exercise of administrative
discretion, agencies created by Congress for regulating the subject matter should not be
passed over." Far East Conference v. United States, 342 U.S. 570, 574 (1952).
16. Section 412 (b) provides that a violation of the Federal Aviation Act cannot
be approved. Section 401 (a), 72 Stat. 754 (1958), 49 U.S.C. § 1371 (a) (1958) re-
quires that a certificate of public convenience and necessity be issued by the Board before
any person can engage in air transportation. Section 401 (k) (4), 72 Stat. 757 (1958), 49
U.S.C. § 1371 (k) (4) (1958) requires the carriers to comply with those portions of
the Railway Labor Act which are applicable to them in order to hold the certificate, and
§ 201 of Title II of the Railway Labor Act, 49 Stat. 1189 (1936), 45 U.S.C. § 181
(1958) makes all but one of the provisions of Title I of that act, 45 U.S.C. §§ 151, 152,
and 154-163 (1958) applicable to air carriers.
17. See generally, 4 DAvis, ADmINISTRATIVE LAw § 30.09 (1958).
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specify,"8 it has been said that in determining the public interest, consider-
ation of labor-management relations is "implicit to the performance of
the Board's duty . . ." and the Supreme Court has said the term "pub-
lic interest" "must be given a scope consistent with its purpose. ... '2
However, this question concerns whether the Board is to consider labor-
management relations in a transaction which is admittedly within the
Board's authority, such as a consolidation or abandonment of a company,
not a transaction primarily involving labor-management relations, which
may or may not be within the authority of the Board.2'
Although the Board in this case probably had authority to determine
the validity of the Mutual Aid Pact, the Supreme Court has recently in-
dicated that performance of the agreement could be attacked outside the
administrative apparatus under independent legislation, even though the
agreement itself has received the Board's approval, and even if the Board
had not spe-cifically preserved the rights of the parties under the Railway
Labor Act. In United States v. National Broadcasting Co.,2 NBC con-
tended that the FCC's approval of an exchange of stations barred a gov-
ernment antitrust immunity. The court held that the Commission de-
cided only the public interest and that this determination did not affect
the government's antitrust suit, even though the government had not
intervened in the proceedings before the Commission, nor appealed the
decision. The situation here is similar. The Board has approved the
agreement, finding it not to be in violation of the Railway Labor Act, and
in the public interest, but has no authority to grant immunity from suit
18. See note 60, infra.
19. Kent v. CAB, 204 F. 2d 263, 265 (2d Cir. 1953), cert. denied, 346 U.S. 826
(1953).
20. ICC v. Railway Labor Executives Ass'n, 315 U.S. 373, 376 (1942).
21. See ibid. (abandonment); Railway Labor Executives Ass'n v. United States,
339 U.S. 142 (1950) (consolidation); United States v. Lowden, 308 U.S. 225 (1939)
(consolidation) ; Kent v. CAB, 204 F. 2d 263 (2d Cir. 1953) (consolidation) ; Western
Air Lines, Inc. v. CAB, 194 F. 2d 211 (9th Cir. 1952) (transfer of air route). The
unions contended that the agreement could not be in the public interest because it would
interfere with the prompt settlement of strikes, but the Board, while recognizing that it
should consider labor-management relations when deciding the public interest, found that
there was no evidence to support the unions' contention. The fact that the agreement
will be more detrimental than beneficial to labor-management relations seems undeniable.
Since each side will be encouraged to act as a group, any employee loyalty to a particular
company may be lessened. Good faith, a necessary part of collective bargaining, (see
text accompanying note 36, infra) and important to labor-management relations, may
well be destroyed by a desire to reach a settlement satisfactory not only to the bargaining
parties, but also to their de facto partners created by this group action. The dissent
brought the union agreement mentioned in note 7 supra, to the majority's attention at
the petition for rehearing, which, while perhaps not evidence, it is at least a warning of
industry-wide strikes. Such strikes do not seem compatible with the public interest, at
least so far as the desire for uninterrupted transportation facilities is concerned.
22. 358 U.S. 334 (1959).
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for violation of that act. Since the parties' rights under the Railway
Labor Act were preserved by the Board in this case,23 the possibility that
the parties which contested the agreement before the Board on the grounds
that it violated the Railway Labor Act would be precluded from raising
this question before a court in an independent proceeding by the doctrine
of res judicata was removed by the Board. Consequently, it would seem
that performance of the agreement could be enjoined as a violation of the
Railway Labor Act.
Does the Railway Labor Act require disapproval of the agreement?
Assuming that the Board had authority to determine the validity of the
agreement, the Federal Aviation Act prohibits approval of any agreement
submitted under § 412 which violates the Railway Labor Act.24 In de-
termining whether the Pact violates the Railway Labor Act, the Board, as
was suggested earlier, would seem bound by the interpretations given that
act by the NMB. The Board's dissenter argued that the Pact violates the
act by forcing the employees to bargain with the six airlines as a group,
without the consent of the employees." The Board refused to hold that
the Railway Labor Act prohibits group bargaining in cases where the
employees have not consented to such bargaining.
The wishes of the employees have been held to be a proper considera-
tion in determining the size of the bargaining unit, but cannot be the sole
consideration as long as this determination remains the function of the
National Labor Relations Board and not capable of delegation,26 in cases
decided under the Labor-Management Relations Act.2" Such an inter-
pretation, if applied to the Railway Labor Act, would also prohibit the
wishes of the employers from being the sole consideration in determining
whether a single carrier or a group of carriers should constitute the bar-
gaining unit.28
23. CAB Order No. E-13899, Order, at 2.
24. See note 15, supra.
25. The unions made a similar argument, saying that the Pact placed the other
carriers in the "shadowy background" of bargaining sessions. They contended that 48
Stat. 1186 (1934), 45 U.S.C. § 152, Second (1958) prohibits this. It provides that all
disputes are to be decided "in conference between representatives designated and author-
ized so to confer, respectively, by the carrier or carriers and by the employees thereof in-
terested in the dispute."
26. See, e.g., NLRB v. Underwood Mach. Co., 179 F. 2d 118 (1st Cir. 1949);
Marshall Field & Co. v. NLRB, 135 F. 2d 391 (7th Cir. 1943).
27. Better known as the Taft-Hartley Act, 61 Stat., 136 (1947), 29 U.S.C. §§ 141-
197 (1958), as amended.
28. The NMB is charged with certifying the union which shall represent the em-
ployees for collective bargaining purposes, 48 Stat. 1186 (1934), 45 U.S.C. § 152, Ninth
(1958). It has determined that the Railway Labor Act requires that the union certified
must represent all the employees of a single carrier who are employed in a particular
craft or class, and that it has no discretion to certify a larger or smaller group. See
quotation in Switchnen's Union v. NMB, 320 U.S. 297, 309 (1943). The Supreme Court
NOTES
The Board correctly assumed that group bargaining without em-
ployee consent is prohibited by the act, but it did not feel that the agree-
ment imposed group bargaining since there was no infringement upon
the freedom of each carrier to maintain a separate position when bargain-
ing with its employees. The eventual and practical result of the agree-
ment would seem to be group bargaining. The effect of the agreement
is to cause the airlines to act as a unit, which in turn forces their em-
ployees to act as one. It is true that the airlines are not committed to any
position not their own, but since they have the economic cushion provided
by the agreement, and are obligated to provide this cushion if another
member's employees strike while their own do not, the result would seem
to be that a common position will be taken by all.
The Railway Labor' Act may be violated in other respects by the
agreement. The act provides for negotiation,29 arbitration,3" and, if
necessary, the appointment of a Presidential Emergency Board.3 It
does not require the parties to submit the dispute to arbitration, 2 or to
in that case held that it could not review the NMB's decision. This interpretation ap-
pears to be presently adhered to by the NMB, see Annual Report of NMB 19-20 (1957).
It would seem arguable that this interpretation prohibits group bargaining with or with-
out employee consent, since such bargaining has the effect of changing the size of the
group a union represents. But see the language in 48 Stat. 1186 (1934), 45 U.S.C. §
152, Second (1958), quoted in note 25 supra, ("by the carrier or carriers"). In practice,
multi-employer bargaining is permitted.
29. 48 Stat. 1186 (1934), 45 U.S.C. § 152, First (1958).
30. 48 Stat. 1195 (1934), 45 U.S.C. § 155, First (b) (1958).
31. 44 Stat. 586 (1926), 45 U.S.C. § 160 (1958). The Railway Labor Act divides
disputes into two classes, major, 48 Stat. 1186 (1934), 45 U.S.C. § 152, Seventh (1958),
and mior, 48 Stat. 1186 (1934), 45 U.S.C. § 152, Sixth (1958). A major dispute arises
when the parties cannot agree on the terms of a labor contract, while a minor dispute is
one which arises while a contract is in force. See Brotherhood of R. R. Trainmen v.
Chicago River & I. R. R., 353 U.S. 30, 33 (1957) ; American Airlines, Inc. v. Air Line
Pilots' Ass'n, 169 F. Supp. 777 (S.D.N.Y. 1958). When a major dispute arises, both
parties are required to attempt a negotiated settlement. 48 Stat. 1186 (1934), 45 U.S.C.
§ 152, First (1958). During these negotiations either party can request the services of
the NMB, of if the NMB believes a "labor emergency" exists, it can offer its services
to the parties. 49 Stat. 1189 (1936), 45 U.S.C. § 183 (1958). The NMB must then at-
tempt to effect a settlement by mediation, and if this is unsuccessful, attempt to persuade
both parties to submit the dispute to arbitration. 48 Stat. 1195 (1934), 45 U.S.C. § 155
(b) (1958). If either or both parties refuse to arbitrate, and the NMB feels that inter-
state commerce may be disrupted "to a degree such as to deprive any section of the coun-
try of essential transportation . . ." it must notify the President, who may in his dis-
cretion, appoint a Presidential Emergency Board which must investigate the dispute
and report its findings to the President within 30 days. 44 State. 586 (1926), 45 U.S.C.
§ 160 (1958). During the time these procedures are in effect, certain "cooling off"
periods are established by the act. During these periods neither party may make a change
which will affect "rates of pay, rules, or working conditions." 48 Stat. 1197 (1934), 45
U.S.C. § 156 (1958).
32. The parties are not required to submit the dispute to arbitration and a failure
to do so is not a violation of the obligations imposed by the act. 44 Stat. 582 (1926),
45 U.S.C. § 157, First (1958). Cf. Brotherhood R. R. Trainmen v. Toledo, P. & W.
R. R., 321 U.S. 50 (1944).
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follow the recommendations of the Presidential Emergency Board.3
Negotiations are mandatory,34 and both parties are required to "exert
every reasonable effort to . . .settle all disputes. . . . "'. The Supreme
Court has indicated, 6 and lower federal courts have held," that this re-
quirement imposes the duty to "bargain in good faith." Whether the
agreement constitutes a breach of this duty was raised and perhaps
wrongly adjudicated by the Board.
The duty to bargain in good faith has been characterized as a "re-
quirement of reasoned discussion in a background of balanced bargaining
relations. . . ." Bad faith, on the other hand, has been described as a
failure to "make some reasonable effort in some direction to compose...
differences." To determine whether a party is guilty of bad faith bar-
gaining, the courts look to all his conduct to determine the state of his
mind.4" The agreement might be evidence that the airlines did not intend
to accept any offer which the unions might make in excess of the Presi-
dential Emergency Board's recommendation. As the dissent pointed out,
this puts the airlines in the position of being unwilling to accept any offer
until the Presidential Board has reported to the President. Consequently,
during the original negotiations, which take place long before the Presi-
dential Board makes its report,4' the agreement would indicate bad faith,
compounded by the fact that the refusal to negotiate was a concerted
refusal.
The Mutual Aid Pact has the same effect, except to a lesser extent,
as a lock-out,42 which is the employers' counterpart of the strike.43 All
involve the use of economic force, but the Pact is the use of only partial
33. See American Airlines, Inc. v. Air Lines Pilots Ass'n, 169 F. Supp. 777, 784
(S.D.N.Y. 1958).
34. 48 Stat. 1186 (1934), 45 U.S.C. § 152, Second (1958).
35. 48 Stat. 1186 (1934), 45 U.S.C. § 152, First (1958).
36. Brotherhood of R. R. Trainmen v. Toledo, P. & W. R. R., 321 U.S. 50, 61, at
n. 18 (1944) ; See also Virginian Ry. v. System Fed'n 40, 300 U.S. 515 (1937).
37. E.g., Brotherhood R. R. Trainmen v. Atlantic Coast Line R. R., 201 F. 2d 36
(4th Cir. 1953), cert. denied, 345 U.S. 992 (1953).
38. Phelps Dodge Copper Products Corp., 101 N.L.R.B. 360, 368 (1952).
39. NLRB v. Reed & Prince Mfg. Co., 205 F. 2d 131, 135 (1st Cir. 1953), cert. de-
nied, 346 U.S. 887 (1953).
40. See NLRB v. National Shoes, Inc., 208 F. 2d 688 (2d Cir. 1953).
41. Compare 48 Stat. 1195 (1934), 45 U.S.C. § 155 (1958) and 44 Stat. 586 (1926),
45 U.S.C. § 160 (1958).
42. Compare Leonard v. NLRB, 197 F. 2d 435, 437 (9th Cir. 1952): (quoting the
testimony of the employers' representative before the NLRB) "'I specifically asked the
employers group whether or not, in the event that only one of the employers were
struck whether [the] others would . . . support the struck . . . [employer] by remain-
ing open and endeavoring to subsidize, or by closing down in support of the struck
store. . . .' " (Emphasis added.)
43. See Morand Bros. Beverage Co. v. NLRB, 190 F 2d 576, 582 (7th Cir. 1951),
cert. denied, 346 U.S. 909 (1953).
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force. Whether the use of economic force during negotiations is evi-
dence of bad faith is not a settled question. Neither a strike nor a lock-
out are illegal as a means to coerce a favorable settlement, when effected
for a proper purpose, at the proper time,4 but disagreement arises when
less than all out "economic war" is waged. The NLRB has held that a
"slowdown" constitutes bad faith,45 but the Supreme Court affirmed a
judgment denying enforcement of the order.46 The Court held that the
privilege to use economic force is a part of the Congressional labor policy,
and that particular methods cannot be labeled illegal by the NLRB. The
decision seems to indicate that the use of less than full economic force is
not per se bad faith, although it may be evidenwe of bad faith, which in
conjunction with the concerted nature of the Pact might be considered a
failure to negotiate in good faith.
A possible third violation of the Railway Labor Act is the violation
of the Congressional labor policy expressed in the act, which is to permit
employees to organize." It has been said that one of the reasons Con-
gress made concerted employee activity legal was to offset the overwhelm-
ing economic strength of the employer as compared to that of the indi-
vidual employee. The agreement seems to violate this Congressional
policy. The strike and the lock-out both involve an attempt by one party
to match its economic strength against that of his opponent, with the
hope of winning a favorable settlement through such force. 9 When the
employees of an airline company go on strike (whether all employees or
a single craft) those employees are pitting their economic strength, i.e.,
their ability to forego their salaries, against that of their employer, i.e.,
his ability to let his plant remain unproductive. The agreement gives the
employer of the striking employees additional economic strength by giv-
ing him part of the income his plant would have produced if it had been
operating. The inapplicability of the antitrust laws to unions" would
seem to indicate that the fact that the employees may receive a partial
44. See Brotherhood of R. R. Trainmen v. Toledo, P. & W. R. R., 321 U.S. 50
(1944).
45. Insurance Agents' Int'l Union, 119 N.L.R.B. 768 (1957), enforcement denlied,
Insurance Agents' Int'l Union v. NLRB, 260 F. 2d 736 (D.C. Cir. 1958), affirmed, 80 S.
Ct. 419 (1960). It had so held in Textile Workers Union, 108 N.L.R.B. 743 (1954),
enforcement denied, Textile Workers Union v. NLRB, 227 F. 2d 409 (D.C. Cir. 1955),
cert. denied, 352 U.S. 864 (1956). The NLRB "respectfully disagreed" with the court's
holding in the Textile case when it decided the Insurance case.
46. Insurance Agents' Int'l Union v. NLRB, 80 S. Ct. 419 (1960).
47. See 48 Stat. 1186 (1934), 45 U.S.C. § 152, Seventh (1958).
48. Cox, THE DUTY TO BARGAIN IN GOOD FAITH, 71 HARV. L. REV. 1401, 1407(1958).
49. See Leonard v. NLRB, 205 F. 2d 355, 357 (9th Cir. 1953).
50. 38 Stat. 731 (1914), 15 U.S.C. § 17 (1958), exempts unions from the provisions
of the antitrust laws.
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salary through industry-wide union strike funds was considered neces-
sary by Congress to create the balance of power it sought. 1 The fact
that this balance of power may now be in favor of the employees, and
perhaps needs to be adjusted, 2 would seem to be a problem for Congress,
not the employers, to correct, if the Congressional labor policy indicated
above is to be carried out.
The agreement may violate the Railway Labor Act in another way.
Although the parties to a labor dispute have no duty to accept the sub-
stantive provisions of the act, other than the duty to negotiate,53 it is quite
probable that the procedures set up by the act must be followed, even
though these procedures were breached by the unions prior to the breach
by the carriers." American Airlines v. Air Lines Pilots Ass'n Int'l" a
suit to enjoin a proposed strike, held that the act requires adherence to
these procedures. In that case, dictum by the Supreme Court to the effect
that no injunction would be granted to prevent a strike in a major dis-
pute 6 was found to mean that strikes are illegal per se in minor disputes,
but in a major dispute, are illegal only if the procedures of the act are not
complied with. Since the Pact goes into effect if a strike is called to en-
force "unlawful" demands, or if the union has not complied with the
procedures of the act, it could conceivably go into effect before the air-
lines have complied with those procedures. If, as previously suggested,
the Pact is comparable to a strike or lock-out, it might violate this require-
ment each time it came into effect before the airlines complied with these
procedures. It would seem to be immaterial that the unions violate the
act in the same manner before the pact becomes operative. The employer's
remedy for violation of these procedures by the unions is through the
51. Leonard v. NLRB, 197 F. 2d 435 (9th Cir. 1952), is not contra to the position
taken in the text, since in that case the employers were members of a group bargaining
unit designated by the NLRB. The effect of the agreement cannot fairly be compared
to group bargaining, for in such a case all of the employees of all of the airlines match
their economic strength against that of all of the airlines, although group bargaining
will be the eventual result of the agreement. See text following note 28, supra. Cf.
Leonard v. NLRB, 205 F. 2d 355, 357 (9th Cir. 1953).
52. See note 4, supra.
53. See text accompanying notes 32-35, supra.
54. The procedures of the act are set out at note 31, sapra.
55. 169 F. Supp. 777 (S.D.N.Y. 1958). This case arose during the 1958-59 holiday
airline strikes, during which time the agreement was in effect. Cf. Virginian Ry. v.
System Fed'n 40, 300 U.S. 515 563 (1937).
56.Brotherhood R. R. Trainmen v. Chicago River & I. R. R., 353 U.S. 30, 42, at n. 24
(1957). The Norris-La Guardia Act, 47 State. 70 (1932), 29 U.S.C. §§ 101-115 (1958)
was said not to bar such an injunction. That a violation of the requirements of the
Railway Labor Act will be enjoined, see Virginian Ry. v. System Fed'n 40, supra note
55. The union agreement might prevent the unions from obtaining an injunction, how-
ever. See Brotherhood R. R. Trainmen v. Toledo, P. & W. R. R., 321 U.S. 50 (1944).
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courts, not through an agreement to retaliate by violating the act them-
selves.
Thus it would appear that the Board incorrectly decided that the
agreement does not violate the Railway Labor Act. The scope of review
of the Board's decision on this issue may be broader than on an issue with-
in the Board's special competence,"7 and as suggested earlier, the decision
probably would not prevent a suit to enjoin performance of the agreement
under the Railway Labor Act, even if the rights of the parties under that
act had not been specifically preserved.
Did the Board give sucfficiewu consideration to the anti-competitive
implications raised by the agreement? The decision is also questionable
because the adverse effects of the agreement on competition may not
have been given sufficient consideration by the Board. Other than in the
field of labor-management relations, the Board is the sole agency con-
cerned with the air transportation industry. Section 412 (a) requires
the airlines to file agreements such as the Pact, and § 412 (b) directs the
Board to approve agreements not found "to be adverse to the public in-
terest. . ." and to disapprove agreements found "to be adverse to the pub-
lice interest. . . ."" The Board must determine what the public interest is"0
and decide whether the agreement is beneficial or detrimental to this in-
terest. Congress set out certain statutory guides by which the public in-
57. This question seems analogous to that of a court's competence as against the
competence of a specialized agency. See generally 4 DAvis, ADMINISTRATIVE LAW § 30.09
(1958). Cf. the language in FCC v. RCA Communications, 346 U.S. 86, 91 (1953).
58. 72 Stat. 770 (1958), 49 U.S.C. § 1382 (b) (1958). It may be that an affirma-
tive as well as a negative finding as to the effect of the Pact on the public interest is
required. The unions argued this at the petition for rehearing, but the Board denied it
had failed to do this, and dismissed the argument as one based on "mere burden of proof."
Support for the union's contention may be drawn from McLean Trucking Co. v. United
States, 321 U.S. 67 (1944) and FCC v. RCA Communications, 346 U.S. 86 (1953). In
the RCA Communications case the court rejected the contention that a "tangible public
benefit" was required, but said "the Commission must at least warrant, as it were,
that competition would serve some beneficial purpose, such as maintaining good service
and improving it." FCC v. RCA Communications, supra at 97. (Emphasis added). In
the McLean case, the Court, in affirming an ICC order approving a merger which
formed the largest motor carrier in the United States, noted that the Commission had
found not only that the merger would, not be contrary to the public interest, but also
that "the proposed consolidation would result in improved transportation service, greater
efficiency of operation, and substantial operating economies." McLean Trucking Co. v.
United States, supra at 88. This language, together with the affirmative and negative
language in § 412 (b) indicate that the union's contention may be correct and that a
failure to make such a finding might be grounds for reversal.
59. This public interest is not a "mere general reference to public welfare without
any standard to guide determinations . . ." but "has direct relation to adequacy of
transportation service, to its essential conditions of economy and efficiency, and to ap-
propriate provision and best use of transportation facilities. . . ." New York Cent. Sec.
Co. v. United States, 287 U.S. 12, 24, 25 (1932). It is "as concrete as the complicated
factors for judgment in such a field of delegated authority permit... " FCC v.
Pottsville Broadcasting Co., 309 U.S. 134, 138 (1940).
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terest aspects of an agreement can be determined.6" One of these statu-
tory guides provides that it is in the public interest to have "competition
to the extent necessary to assure the sound development of . . [the
industry]."61 Thus, the Board is required to consider the anti-competitive
effects of such an Agredment and determine whether these effects are in
conflict with the amount of competition Congress requires to maintain the
public interest.
The requirement that the Board maintain competition to the extent
indicated by Congress does not require disapproval of an agreement be-
cause it violates the principles of the antitrust laws.62 Nor does the
Board enforce the antitrust laws.63 Even a transaction which was pre-
viously adjudged a violation of the antitrust laws has been held capable
of approval as in the public intdrest.6" The Board's approval of a trans-
action grants that transaction immunity from the antitrust laws,"0 and
this immunity Has been said to be "both a more recent and a more spe-
cific expression of Congressional policy than § 1 of the Sherman
Act. .. '. "66 To hold that an agreement cannot be in the public interest
if it violates antitrust principles would "render meaningless the exception
relieving the participants in a properly approved . . [transaction] of
the requirements of those laws . "'n The provision granting immun-
ity necessarily implies that it is the Board's duty to achieve its statutory
60. These guides are: "[Encouragement and development of an air transportation
system properly adapted to the present and future needs of the foreign and domestic
commerce of the United States, of the Postal Service, and the national defense." 72
Stat. 740 (1958), 49 U.S.C. § 1302 (a) (1958). Regulation "in such a manner as to
recognize and preserve the inherent advantages of . . . and foster sound economic con-
ditions in . . . fair transportation, and] to improve the relations between . . .air car-
riers." 72 Stat. 740 (1958), 49 U.S.C. § 1302 (b) (1958). "[P]romotion of adequate,
economical, and efficient service . . . at reasonable charges, without unjust discrimina-
tions, undue preferences or advantages, or unfair or destructive competitive practices."
72 Stat. 740 (1958), 49 U.S.C. § 1302 (c) (1958). "[Clompetition to the extent neces-
sary to assure the sound development of an air transportation system properly adapted
to the needs of the foreign and domestic commerce of the United States, of the Postal
Service, and of the national defense." 72 Stat. 740 (1958), 49 U.S.C. § 1302 (d) (1958).
"[Promotion of safety." 72 Stat. 740 (1958), 49 U.S.C. § 1302 (e) (1958). "[P]ro-
motion, encouragement, and development of civil aeronautics." 72 Stat. 740 (1958), 49
U.S.C. § 1302 (f) (1958).
61. 72 Stat. 740 (1958), 49 U.S.C. § 1302 (d) (1958).
62. See ibid.; McLean Trucking Co. v. United States, 321 U.S. 67 (1944).
63. See United States v. RCA, 358 U.S. 334 (1959).
64. Pennsylvania Power Co. v. FPC, 343 U.S. 414 (1952).
65. 72 Stat. 770 (1958), 49 U.S.C. § 1384 (1958). This section provides that "any
person affected by any order made under . . . [§ 412, among others] shall be and is
hereby relieved from the operation of the 'antitrust laws' . . . insofar as may be
necessary to enable such person to do anything authorized, approved, or required by
such order."
66. Minneapolis & St. L. Ry. v. United States, 361 U.S. 173, 186 (1959).
67. McLean Trucking Co. v. United States, 321 U.S. 67, 86 (1944), quoted with
approval in Minneapolis & St. L. Ry. v. United States, supra note 66, at 187.
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objectives, even if this results in a transgression of the principles of the
antitrust laws."8 Since the antitrust laws were designed to counteract
certain anti-competitive practices, " the principles upon which these laws
are based should be taken into account whenever a transaction before the
Board for approval has antitrust implications."0
The Mutual Aid Pact seems to be contrary to the principles of, the
antitrust laws. Labor is a commodity which all employers must pur-
chase, and in principle it would seem to be analogous to any other com-
modity.7 Although Congress has authorized industry-wide bargaining
for the price of labor in some industries," as suggested earlier, this may
not be the case in the air transportation industry.73 Lower wages, or
other favorable labor concessions obtained as a result of being able to
withstand a strike longer than a non-signatory gives the signatories mass
purchasing power-an advantage over non-signatories which has been
condemned in other business areas.7" Since the agreement is open to any
air carrier desiring to become a party to it,75 the advantages which the
agreement provides may be shared by all airlines, but not by surface
carriers. The agreement is also analogous to a combination to depress
the price of a commodity. It places those skilled in the trades of the
air industry in the position of having little alternative but to sell their
services on the buyers' terms.77 Since the unions have agreed recently to
counteract this result through an agreement of their own, the buyer and
seller now have equal bargaining power.
68. Ibid.
69. See Apex Hosiery Co. v. Leader, 310 U.S. 469, 492, 493 (1940).
70. The Board has stated that "where an agreement has among its significant
aspects elements which are plainly repugnant to established antitrust principles, approval
should not be granted unless there is a clear showing that the agreement is required by
a serious transportation need, or in order to secure important public ,benefits." Local
Cartage Agreement Case, 15 C.A.B. 850, 853 (1952). The dissent called this to the ma-
jority's attention without avail.
71. But see 38 Stat. 731 (1914), 15 U.S.C. § 17 (1958), the provision exempting
unions from the antitrust laws.
72. See 49 Stat. 453 (1935), 29 U.S.C. § 159 (b) (1958).
73. See note 28 supra.
74. See, e.g., Schine Chain Theatres v. United States, 334 U.S. 110 (1948) ; United
States v. Griffith, 334 U.S. 100 (1948).
75. "Any other air carrier holding a certificate of public convenience and necessity
issued by the CAB may become a party to this agreement by signing counterpart copies
thereof, forwarding copies to each of the other parties and to the CAB for filing." CAB
Order No. E-13899, Appendix A.
76. This practice has been condemned also. See Kiefer-Stewart Co. v. Seagram &
Sons, 340 U.S. 211 (1951).
77. Discounting their ability to refuse to sell, i.e., strike. Since the parties are not
members of a group bargaining unit, and probably cannot become members of such a
unit except by authorization of the NMB, the employees of all the airlines as a group
would not be in any better position, theoretically, to refuse to sell than any other group
of sellers.
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Antitrust problems, other than the labor issue, are raised by the
agreement. For instance, the agreement's provision for payments to
struck carriers is a pooling of profits. Although its purpose is to enable
the airlines to withstand union pressures more easily, part of its effect
insures that none of the parties benefit from the increased business cre-
ated by a strike against a signatory." The airlines sell service to the
public, and profit-sharing reduces the improvements in service which
should result from the public's expression of its preference through pa-
tronage. Agreements in other business areas with similar effects have
been said to be per se violations of the Sherman Act"9 because they elimi-
nate all incentive to compete."0 These agreements have been condemned
as a greater evil than price-fixing8 ' because profits continue even if no
efforts are made to serve the public.82 The fact that the Board repre-
sents the public lessens the possibility that the agreement violates anti-
trust principles, since it presumably will insure that proper improvements
are made in the industry. The short time element during which the pos-
sible restraint was to operate was one of the grounds upon which the
Board upheld the agreement. Antitrust law, however, indicates that the
time element may be sufficient to indicate anti-competitive restraint of
trade. In Chicago Bd. of Trade v. United States,"' an industry rule pro-
hibiting trading in a certain class of commodities for a limited portion
of the day was found not to violate the antitrust laws because of the
limited operation of the agreement. The Mutual Aid Pact, however,
unlike the rule in the Board of Trade case, has no time limit. Although
the agreement expires in one year, renewals can effectively eliminate this
78. Only net profits attributable to increased traffic resulting from the strike are
paid to the struck airlines. CAB Order No. E-13899, Appendix A.
79. 50 Stat. 693 (1937), 15 U.S.C. §§ 1-33 (1958). Although there is authority
contra, see H. E. Sweezy & Son Motor Transp. v. Reich Bros., 272 App. Div. 771, 69
N.Y.S. 2d 426 (1947), a non-ancillary pooling agreement has been held a per se viola-
tion both of the common law, Anderson v. Jett, 89 Ky. 375, 12 S.W. 670 (1889), and
under the Sherman Act, United States v. Freight Ass'n, 166 U.S. 290 (1897) ; Lee Line
Steamers, Inc. v. Memphis, Helena & Rosedale Packet Co., 277 Fed. 5 (6th Cir. 1922) ;
Delaware, L. & W. R. v. Frank, 110 Fed. 689 (W.D.N.Y. 1901). Standard Oil v.
United States, 221 U.S. 1 (1911), which established the "rule of reason" noted that the
Freight Ass'n case was correctly decided even though it overruled the lower court's find-
ing (in 58 Fed. 58 (8th Cir. 1893)) that unreasonableness was necessary. Standard Oil
v. United States, supra at 65. Cf. Cincinnati Packet Co. v. Bay, 200 U.S. 179 (1906).
See generally 45 A.L.R. 2d 77 (1956).
80. Lee Line Steamers, Inc. v. Memphis, Helena & Rosedale Packet Co., Supra note
79, at 8.
81. Such agreements are generally said to be illegal per se. See United States v.
Trenton Potteries Co., 273 U.S. 392 (1927). See generally Att'y Gen. Nat'l Comm.
Antitrust Rep. 12 (1955).
82. Anderson v. Jett, 89 Ky. 375, 12 S.W. 670 (1889).
83. 246 U.S. 231 (1918).
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time limit."4 It operates all during a strike and there is no definite limit
on the length of a strike. Any lowered cost of labor to the airlines
which the agreement brings can only cause more traffic to express a
preference for air transportation. Good will and retention of customers
would presumably be considered by any employer threatened with a
strike, thus limiting the duration of a strike whether the agreement were
in effect or not. The agreement would seem to make these considera-
tions less important than they would be in the absence of the income
which the Pact provides. The agreement may keep a signatory in busi-
ness that could not have survived a strike. Thus part of the competitive
advantage to non-signatories resulting from a strike against a signatory
is eliminated. This would tend to encourage other airlines to join the
agreement, thus multiplying the lessening of competition caused by the
Pact. The removal of the traffic-directing clause eliminates the adverse
effect on competition resulting from channeling business to competitors
but does not reduce the other anti-competitive effects of the agreement.
Thus it would appear that the agreement reduces competition to a con-
siderable extent and that the Board inadequately examined the competi-
tive issues.
Competition, however, is only one of many criteria which the Board
must weigh to determine the validity of the agreement. Cases decided
under the Motor Vehicle Act have held that competition is not a factor
entitled to special weight, although it must be considered.86 The CAB
has said that the clause in the Federal Aviation Act requiring competition
to an extent makes cases decided under the Motor Vehicle Act, which
has no corresponding clause, inapplicable to the air transportation field.8"
Language in a recent Supreme Court case, however, indicates that com-
petition is not an unqualified national policy, and is not entitled to special
consideration, particularly in the regulated industries.88 The provision in
the Federal Aviation Act, referring to competition, requires it only to the
extent it is necessary and it would seem that the Board must determine
this necessity. Section 412 (a) specifically mentions pooling, rate-
84. Presumably the Board will automatically approve renewals of the agreement
until such time as it reverses its attitude concerning the effect of the agreement on the
public interest.
85. 54 Stat. 919 (1940), 49 U.S.C. §§ 301-327 (1958).
86. McLean Trucking Co. v. United States, 321 U.S. 67, 87 (1944); quoted with
approval in Minneapolis & St. L. Ry. v. United States, 361 U.S. 173 (1959).
87. American Export Airlines, Inc., 2 C.A.B. 16, 30 (1940).
88. Minneapolis & St. L. Ry. v. United States, 361 U.S. 173, 187 (1959): "It
must be presumed that, in enacting this legislation [permitting the ICC to approve trans-
actions which reduce competition] Congress took account of the fact that railroads are
subject to strict regulation and supervision." The language would seem to apply equally
to the airlines.
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setting, and other agreements which are to an extent inconsistent with the
term "competition" and provides that the Board can approve them if it
finds them in the public interest. These factors, plus the antitrust im-
munity mentioned previously, all indicate that Congress intended that the
Board expand 9 or reduce9" competition as it sees fit, limited only by the
requirements that it use its own judgment as to the needs of the industry,
based on the statutory guides set out by Congress.
The Board's decision is subject to judicial review"' and the review-
ing court may "affirm, modify, or set aside the order . . . in whole or
in part . . . [and may] order further proceedings by the Board .... ",2
The Board's findings of fact are conclusive, however, provided they are
supported by substantial evidence,93 and the reviewing court will only as-
sure "that the action of the . . . [agency] was based upon findings sup-
ported by evidence and was made pursuant to authority granted by Con-
gress."'" It seems unlikely that a court would reverse on the competition
issue.
Even if the approved conduct constitutes a Sherman Act violation,
the antitrust immunity granted by Board approval probably bars a col-
lateral antitrust suit. The statute states that the party "shall be, and is
hereby relieved"'" from the antitrust laws, indicating that the immunity is
not only complete, but retroactive as well. 6 It has been argued that a
collateral suit could not be maintained, because that which has been de-
clared to be in the "public interest" by the Board could not violate what
is in effect another declaration of the "public interest,"9 7 and that once
a transaction has been approved by the Board no antitrust action can be
maintained." The Supreme Court recently stated that "apart from crimi-
nal prosecutions . . . it seems plain that approval of . . . [a trans-
action] operates . . . to relieve the . . . carrier 'from the operation of
89. See FCC v. RCA Communications, 346 U.S. 86 (1953).
90. See Minneapolis & St. L. Ry. v. United States, 361 U.S. 173 (1959) ; McLean
Trucking Co. v. United States 321 U.S. 67 (1944).
91. 72 Stat. 795 (1958), 49 U.S.C. §§ 1486 (a) and (f) (1958). The petition for
review must be filed within 60 days. Orders concerning foreign air carriers which are
subject to Presidential approval are not subject to review.
92. 72 Stat. 795 (1958), 49 U.S.C. § 1486 (d) (1958).
93. 72 Stat. 795 (1958), 49 U.S.C. § 1486 (e) (1958).
94. National Broadcasting Co. v. United States, 319 U.S. 190, 224 (1943). See also
CAB v. State Airlines, 338 U.S. 572 (1950) ; North Am. Airlines, Inc. v. CAB, 240 F.
2d 867 (D.C. Cir. 1956), cert. denied 353 U.S. 941 (1957).
95. See note 65, supra.
96. Compare VON MEHREN, THE ANTITRUST LAWS AND REGULATED INDUSTRIES:
THE DOCTRINE OF PRIAIARY JURISDICTION, 67 HARv. L. REv. 929, 959-60 (1954).
97. Id. at 960.
98. S. S. W., Inc. v. Air Transp. Ass'n of America, 191 F. 2d 658, 663 (D.C. Cir.
1951) (dictum), cert. denied, 343 U.S. 955 (1952).
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the antitrust laws....' "" Although a collateral action based on the
antitrust laws does not expressly seek to set aside the order of the agency,
it "is equivalent to asking that the order be adjudged invalid and set
aside,' and probably could not be maintained." 1
On the other hand, there is a line of authority indicating that this
immunity is subject to certain limitations.' Since the Board cannot
grant damages and since the Federal Aviation Act preserves all existing
common law and statutory remedies, 1 ' it seems arguable that an action
for treble damages could be maintained if the basis for such a suit could
be shown.' If it could be shown that the agreement was being used for
a purpose other than that expressly approved by the Board and if the un-
authorized use amounted to an antitrust violation, the immunity should
not protect the parties even though the Board has approved the agree-
ment. ° ' It would also seem that if the conduct approved by the Board
were so patently unlawful as to be obviously beyond the authority of the
Board, the immunity could not protect the parties. 6 Dictum by the Su-
preme Court indicates that the Board may be able to approve a con-
spiracy, "' although it has been pointed out by lower courts that "the
thought that the CAB has authority, for example, to exempt a con-
spiracy . . . to induce landlords to impose restrictive covenants in
leases . . . precluding . . . [the sale of] non-scheduled air transporta-
99. Minneapolis & St. L. Ry. v. United States, 361 U.S. 173, 192 (1959).
100. Venner v. Michigan Central R. R., 271 U.S. 127, 130 (1926).
101. See United States v. Railway Express Agency, 101 F. Supp. 1008 (D.Del.
1951). See also Luckenbach S. S. Co. v. United States, 179 F. Supp. 605 (D.Del. 1959).
102. See S. S. W., Inc. v. Air Transp. Ass'n of America, 191 F. 2d 658 (D.C. Cir.
1951) (dissenting opinion) ; Putnam v. Air Transp. Ass'n of America, 112 F. Supp. 885
(S.D.N.Y. 1953) ; Slick Airways v. American Airlines, 107 F. Supp. 199 (D.N.J. 1952),
appeal dismissed, 204 F. 2d 230 (3d Cir. 1953), cert. denied, 346 U.S. 806 (1953). Further
support for this limitation exists in the statute granting the immunity, 72 Stat. 770
(1958), 49 U.S.C. § 1384 (1958), quoted at note 65 supr ("insofar as may be neces-
sary").
103. 72 Stat. 798 (1958), 49 U.S.C. § 1506 (1958).
104. See cases cited at note 102, supra. But see von Mehren, The Antitrust Laws
and Regulated Industries: The Doctrine of Primary Jurisdiction. 67 HARv. L. REv. 929,
945 (1954). Since the Board is concerned only with antitrust principles, not the laws,
the doctrine of res judicata does not bar such an action. See United States v. RCA, 358
U.S. 334 (1959); Mansfield Journal Co. v. FCC, 180 F. 2d 28 (D.C. Cir. 1950). The
doctrine of primary jurisdiction would seem inapplicable since the Board has already
passed on the validity of the agreement. See Putnam v. Air Transp. Ass'n of America,
112 F. Supp. 885, 886 (S.D.N.Y. 1953).
105. Cf. United States v. Borden Co., 308 U.S. 188 (1939) ; Putnam v. Air Transp.
Ass'n of America, 112 F. Supp. 885, 887 (S.D.N.Y. 1953). The Putnam case holds that
an antitrust action charging essentially what has been approved by the Board cannot be
maintained.
106. But see Apgar Travel Agency v. International Air Transp. Ass'n, 107 F. Supp.
706, 711 (S.D.N.Y. 1952): "[T]he Board has authority primarily to adjudge and hear
the matter even though the alleged agreement be unlawful on its face."
107. United States v. RCA, 358 U.S. 334, 347, at n. 16 (1959).
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tion, is one to paralyze the judicial conscience." ' Thus it is forseeable
that an action for damages or an injunction could be maintained by a
non-signatory airline or the government, and perhaps the government
could maintain a criminal action."' 9
RIGHT OF WAY ACQUISITION, DAMAGE PROBLEM CREATED
BY THE LIMITED ACCESS HIGHWAY
I. RIGHT OF WAY ACQUISITION
In 1956 Congress initiated the National System of Interstate and
Defense Highways' designed to provide safe, limited access highways
linking all parts of the United States. As in any new program of this
magnitude, certain problems have become apparent, and foremost is that
of right of way acquisition. Indiana's experience in this area is typical.'
108. Apgar Travel Agency v. International Air Transp. Ass'n, 107 F. Supp. 706,
711 (S.D.N.Y. 1952).
109. The quotation in the text accompanying note 99, supra indicates that a crimi-
nal prosecution might be a special consideration. Putnam v. Air Transp. Ass'n of Amer-
ica, 112 F. Supp. 885, 888 (S.D.N.Y. 1953) suggests another possible limitation: "There
may well be however, a determinitive distinction between exempting parties from the
operation of such statutory expressions of public policy on the one hand and from the
operation of the rules of the common law on the other hand."
The unions also argued that the agreement could not be approved because if a sub-
sidized carrier became a party to the Pact the government mail pay would be used to
break a "lawful strike," but the Board properly reserved judgment on this issue until it
is properly before them, since none of the present members of the Pact were on sub-
sidy at the time of the decision. The Board is charged with fixing the rate which a
carrier receives for transporting mail, 72 Stat. 763 (1958), 49 U.S.C. § 1376 (a) (1958),
and subsection (b) of the same section requires that the "need of each such air carrier
for compensation . . . together with all other revenue . . . to enable . . . [it] under
honest, economical, and efficient management, to maintain and continue the development
of air transportation . . ." be considered in determining this rate. It has been held
that the fact that a strike will be subsidized is not to be considered by the Board in
determining the rate for mail transported, so the union argument seems invalid. Ameri-
can Overseas Airlines v. CAB, 254 F. 2d 744 (D.C. Cir. 1958). It has been said, how-
ever, that strike losses resulting from other than "honest, economical, and efficient
management" cannot be taken into account, but those occurring through no fault of the
management may be, with the Board making the determination as to the cause of the
losses. American Overseas Airlines v. CAB, supra. Since all revenue, including non-
flight revenue, Western Air Lines, Inc. v. CAB, 347 U.S. 67 (1954), must be considered
in determining a carrier's need for subsidy, it may be that income from the Pact must be
considered, but expenditures will be taken into account only if the Board finds these to
be a product of "honest, economical, and efficient management"
1. The Interstate System was established by the Federal Aid Highway Act of 1944,
ch. 626, §7, 58 Stat. 838, but it was not until the Federal Aid Highway Act of 1956, ch.
462, §108(b), 70 Stat. 378, that the necessary funds were provided.
2. Letter from Ia. State Highway Commission to the Indiana Law Journal, encl.
2, Oct. 14, 1949.
